I. Shifting Landscape of Abortion Politics in the COVID Response {#sec1}
================================================================

The CARES Act, a two trillion-dollar stimulus bill designed to fund the response to COVID-19 and address the many economic shortfalls created by the pandemic, offered the first arena for Democrats and Republicans to bring questions of abortion access into the COVID-19 response. Republicans successfully pushed for the application of the abortion restrictions to CARES Act funding vis-à-vis the Hyde Amendment. The Hyde Amendment was passed in 1976 as part of an appropriations bill and has been passed as a rider every year since. It prevents federal dollars from being used to access abortions except in cases where the life of the mother is at risk or in cases of rape or incest. The CARES Act incorporates the Hyde Amendment through reference to Public Law 116-94,[^1^](#fn1){ref-type="fn"} the appropriations act that limits federal funding on abortion. The restrictions on funding apply to the supplemental awards for health centers[^2^](#fn2){ref-type="fn"} as well as the coronavirus relief funds.[^3^](#fn3){ref-type="fn"} These provisions allow for the expansion of the Hyde Amendment into the COVID-19 response including for healthcare providers involved in detection, prevention, diagnosis, and treatment of COVID-19.[^4^](#fn4){ref-type="fn"}

While the CARES Act was being debated, state governors and agencies took steps to reduce hospital and clinic-based exposure of COVID-19 by limiting provided medical services to essential, emergency, and non-elective services only. As of today, 33 states have released official orders or unofficial guidance to postpone medical care. The language of the orders differs with some states prohibiting 'non-emergency services' and others focusing on elective procedures.[^5^](#fn5){ref-type="fn"} State level action was encouraged by the Center for Medicare and Medicaid Services, the World Health Organization,[^6^](#fn6){ref-type="fn"} and the Centers for Disease Control[^7^](#fn7){ref-type="fn"} each recommending that medical supplies and hospital staff be preserved and redirected to the COVID response.

What is an elective, essential, or emergency service became immediately controversial as several state governors including Texas, Ohio, Iowa, Mississippi, and Alabama chose to classify abortion as a non-essential or non-emergency service. The bans on abortion were often announced after the first public health order was released and were frequently justified by the claim that clinic closures were necessary to preserve personal protective equipment (PPE) in the state. The Executive Order in Texas, GA9, for example, did not originally mention abortion, but the State Attorney General clarified the next day that abortion was not considered an essential service except for abortions for the life or health of the mother. The Texas law contained some of the harshest penalties for violation of the law including up to 1000 dollars or 180 days in jail.[^8^](#fn8){ref-type="fn"} Ohio and Mississippi similarly claimed that elective abortions needed to end in order to save PPE. Abortion clinics were monitored to ensure closure. In a letter to Planned Parenthood of Ohio, for example, State Attorney General Dave Yost stated that all abortions should be delayed and if the organization did not respond accordingly, the 'Department of Health will take all appropriate measures.'[^9^](#fn9){ref-type="fn"}

The American College of Obstetricians and Gynecologists (ACOG) and the American Medical Association (AMA) have both issued statements criticizing state governors for preventing access to abortion. ACOG, along with several other groups including the American Society for Reproductive Medicine, issued a Joint Statement stating unequivocally that abortion 'is an essential component of comprehensive health care' for which the timeliness of the procedure matters.[^10^](#fn10){ref-type="fn"} The AMA expressed dismay that elected officials are 'exploiting this moment' to enact abortion bans that would limit women's reproductive healthcare.[^11^](#fn11){ref-type="fn"}

Legal challenges to the abortion bans were filed immediately with varied results. In Texas, the abortion ban continues. While the District Court instead granted the abortion providers motion to block the law from going into effect and a temporary restraining order was put into place this was reversed by the Appellate Court on the grounds that the appeals court needed additional time to consider the issue. In their filings, the State of Texas argues that elective abortions are not medically necessary.[^12^](#fn12){ref-type="fn"} The dissenting judge noted that the Executive Order itself seemed to exempt elective abortions as a procedure because it was a procedure 'performed in accordance with the commonly accepted standard of clinical practice' and does not deplete hospital capacity or the supply of PPE. [^13^](#fn13){ref-type="fn"} Over the criticism of health advocates and physicians, the Federal Appeals Court upheld the Texas Executive Order. The expiration of the Executive Order on April 21, 2020, however, allowed abortion providers to continue to make health care services available. In other states, including Ohio and Alabama, District Courts have blocked the abortion bans from going into effect. With regard to Alabama, the court acknowledged that delaying abortion would result in women being prevented from exercising their right to obtain an abortion.[^14^](#fn14){ref-type="fn"}

Attorney generals (AGs) of conservative states have united to continue their push for abortion bans. The Attorney General of Kentucky, who called for a state ban for elective abortions to further the goal of social distancing and preservation of PPE, filed an amicus brief in the Fifth Circuit case on the Texas law alongside fellow AGs who argued in support of Texas for an ongoing ban on elective abortions through the pandemic.[^15^](#fn15){ref-type="fn"} They had the support of numerous pro-life and religious organizations who also called for bans on abortion during this time of PPE shortage. The advocacy of AGs for abortion bans sparked a reaction. AGs seeking to keep abortion accessible, including from New York and California, filed a brief for Planned Parenthood in the Fifth Circuit arguing that elective abortion procedures did not diminish the PPE supply and could aggravate COVID-19 transmission because women would travel in order to get abortions. The brief also highlights that abortions cannot be postponed for weeks or months, and most abortions do not require any hospitalization.[^16^](#fn16){ref-type="fn"} Similar briefs were filed in pending litigation in other states. The litigation continues to play out.

The third site of abortion advocacy relates to the ongoing attempt to restrict clinical practice and address a longstanding issue of telehealth for medication abortion. In addition to filing briefs against State attempts to ban elective abortions, AGs from 21 states also sent a letter to the Food and Drug Administration (FDA) and Health and Human Services (HHS) to make it easier to access medication abortion during this time via telehealth.[^17^](#fn17){ref-type="fn"} Medication abortion typically uses two drugs, mifepristone and misoprostol (mifepristone is also referred to as Mifeprex). Although misoprostol is available with prescription, greater barriers exist in accessing mifepristone. Issues with access are due to the fact that mifepristone is subject to an FDA Risk Evaluation and Mitigation Strategy (REMS),[^18^](#fn18){ref-type="fn"} which sets rules as to who can prescribe the drug and where it must be taken. The AGs requested that the REMS for mifepristone be removed allowing for greater access for women. As a more minimal proposal, they suggested that the FDA at least allow for certified providers to be able to use mifepristone with telehealth services even if the REMS are not lifted. These requests have been longstanding from the reproductive health community who have sought to respond to abortion access issues in rural areas and in states with few abortion clinics by advocating for telehealth medication abortion. Despite an uptick in advocacy around access to abortion via telehealth in support for easing restrictions, the FDA has yet to respond to the letter or advocacy.

II. Long-Term Impact? {#sec2}
=====================

While it is unclear how these various fights will play out in the context of COVID-19, the ongoing attempts to block or gain access to abortion services will have lasting impact on the legal and regulatory environment for abortion care both inside and outside of the clinic.

First, in the context of COVID-19, abortion is being conceptualized as a procedure that can be delayed. This requires abortion to be categorized as an elective, non-emergency, and non-essential procedure that can be postponed to a later date. This is false. In fact, in many of the states proposing that abortions be postponed, conservative legislatures are also trying to decrease the time in which women can access abortion. While many of the bans (some as early 6 weeks) are often not in effect due to ongoing litigation, their existence suggests that lawmakers have a clear sense that delaying abortion may mean not accessing the procedure at all.

Second, the classification of abortion as an elective, non-essential procedure during an emergency sets precedent for the future. This is not the last pandemic the world will see that will deplete hospital resources and strain health system supplies. It is important that abortion, which is both essential and not a procedure that can be delayed indefinitely, remains an option for pregnant individuals. This is both because not doing so places them at risk---in this epidemic travelling for an abortion may violate stay-at-home orders and expose women and physicians to illness---but also because women should have the right to terminate pregnancies that could result in adverse health outcomes for the fetus or infant. This is not a hypothetical situation. The Zika epidemic, also declared a health emergency by the World Health Organization, raised myriad issues related to abortion access and pregnant women attempted to navigate the harms resulting from a Zika infection to a fetus.[^19^](#fn19){ref-type="fn"} Women and pregnant individuals must continue to be able to access abortions during public health emergencies in situations of uncertainty. Setting a precedent that allows the status of abortion to be decided purely by elected officials for political gain, with little or no consideration of health outcomes, is not good public health practice.

Finally, increased access to medication abortion could have a positive short- and long-term impact for access to reproductive health care. If the FDA responds positively to the letter from AGs asking for the REMS on mifepristone to be removed, this could set abortion by telehealth on a new path. While accessing medical abortion is particularly necessary in an environment where clinical services may not be available due to abortion's status as a non-essential medical service, advice from the medical community including the American College of Obstetrics and Gynecology has long been to support greater access to medication abortion. If COVID moves the FDA in this direction, it would set a positive path forward for access to abortion via telehealth.

III. Conclusion {#sec3}
===============

Managing epidemics is political. By mobilizing the idea of scarcity, elected officials have created an opening to insert abortion politics into the COVID-19 response. The result is a shifting legal and regulatory landscape with the potential to alter abortion access for better or worse in the short and long term.
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